The central thrust of this paper is on the legal analysis of the rights and treatment of prisoners of war under Islamic International Humanitarian law. Islamic Law as a complete system of law has corresponding rules regulating the treatment of prisoners of war and imbibed therein is the elementary considerations of humanity. This paper makes use of the doctrinal methodology in making legal analysis of the Rights and Treatment of Prisoners of War under Islamic International Humanitarian and in so doing, making cross references with the International Humanitarian Laws of the Geneva Conventions. The paper concludes that the fundamental rules and principles relating to the rights of prisoners of war under Islamic Law show striking similarities with that of the Geneva Conventions. However, issues of maltreatment of persons detained in armed conflicts as well as lack of political will by belligerents to respect and prevent violation of International Humanitarian Law (IHL) are increasingly common area of concern to the extent that Islamic laws and norms relating to the rights and treatment of prisoners of war is a better alternative to conventional International Humanitarian Laws and can be used as a model for improving the contemporary International Legal Regime
INTRODUCTION
This paper focuses on making a legal analysis of the Rights and Treatment of Prisoners of War under Islamic International Humanitarian Law. War is a part of life. If a war is just, not for the purpose of bruit conquest and imperial expression, nor for aggression and hatred, then such a war has a positive role to play in preserving civilization and removing from it the blights that seek to bring it down. Just and legitimate warfare is a necessity in order to resist aggression and oppression, to defend against enemies, and to overcome those who oppress the truth and forcibly keep people from it.
As Islam stands against waging war, especially against the innocents, it never overlooks the possibility that mankind may resort to war against each other. That is why it shows keenness on regulating warfare between parties and not only that, but also setting rules regarding those taken as prisoners of wars. Islam does not allow any form of abuse whether it is physical or sexual. On the contrary, the Islamic texts have preceded the Geneva Conventions in all ramifications relating to how hostilities are to be concluded.
In this paper, a discussion would be made of the rules of Islamic law relating to issues bordering on Jihad, Prisoners of War under the 3rd Geneva Convention on the Protection of Prisoners of War,, Classification of Prisoners of War, Classification and Punishments for Prisoners of War and comparative analysis will be made on the benefits for Prisoners of War under Islamic Law and the 3rd Geneva Convention 1949 before drawing conclusions In its narrow sense, Jihad is use in the meaning of war i.e. war for the purpose of making the war of God supreme.
The terms Ghazwah denotes the war in which the Prophet personally took part and Sirah literally means conduct, but technically denotes biography of the Prophet or his conduct. The books that dealt with the Islamic Jus ad bellum and Jus in bello were given the names Siyar because these rules were based on the Prophets conduct during the wars against his opponents and the earlier treaties on war were called Maghazi.
Majority of the Muslim jurists are of the opinion that the cause of Jihad or war contrary to what is largely believed is not Kufr (disbelief) but Muharabah (aggression).2 Thence, mere disbelief in Islam does not of itself legalize killing. Rather it is Muharabah (aggression) that makes it permissible to kill the Muharib (aggressor). This is why; it is not allowed to kill women, children, and people of old age, handicapped and other who do not have capacity to fight. This is indeed similar to the position under the Geneva Conventions in our contemporary era.
If therefore Kufr (disbelief) is the cause (Qital) of jihad, it is argued that Islamic Law would not have given protection to non Muslims citizen of Islamic state and it would have amounted to compulsion in matters of religion and thus violating the Quranic injunction: "There is no compulsion in matters of religion.3 So Muslims are only entitled to fight only those who commit aggression against them. Sarakhsi4, one of the great Jurists of all times states:
"The purpose of the obligation of Jihad is to protect Muslim from their opponent so that they may be able to live good worldly life in accordance with their religion." 5
Restraints in the Conduct of Hostilities under Islamic International Humanitarian Law

Inviolability of the Civilian Population and Property.
Parties to a conflict must at all times distinguish between civilian and combatants and must not be directed against civilians. Acts or threats of violence where primary purpose is to spread terror among the civilian population are prohibited. Civilians here refer to persons who are not members of the armed forces and civilian population comprises of all persons who are civilians and are protected against attack, unless and for such times as they take part in hostilities.
Civilian object encompass all objects that are not military objectives. They are protected against attack, unless and for such time as they are military objectives. These indiscriminate attacks6 are prohibited. The principle of proportionality must be observed in the conduct of hostilities in armed conflicts 7 and that the parties must also adhere to international humanitarian law rules governing precautions in attack or against the effect of attacks.8 Prohibited weapons are not to be used.
The general IHL rule that civilians are entitled to protection against the danger arising from military operations9 is thus modified if they directly participate in hostilities. IHL expressly provides that civilian are protected from direct attack -meaning that they may not be targeted unless and for such time as they take a direct part in hostilities.10
As opposed to combatants who may not be prosecuted by the capturing state for direct participation in hostilities (combatants privilege), civilian who take a direct part in hostilities may be prosecuted for having taken up arms and full acts of violence committed during both participation by the detaining state as well as, of course, for any war crimes or other crimes under international law committed. This rule is the same in both international Armed Conflict IAC's and Non-International Armed Conflict NAIC's. Civilian direct participation may be prosecuted under domestic law when it does not constitute a violation of IHL and is not a war crime parse under a treaty or customary IHL.11
PROTECTION OF THE VICTIMS (NON COMBATANTS)
Members of the armed forces and other persons who are wounded or sick are to be respected and protected in all circumstances. They are to be treated humanely and cared for by the party to the conflict in whose power they may be without any distinction founded on sex, race, nationality, religion, political opinions, or any other similar criteria. Any attempt upon their lives or violence to their person, shall be strictly prohibited. In particular, they are not to be murdered or exterminated nor subjected to torture or to biological experiments or willfully left 6 Indiscriminate attack are those (a) which are not directed at a specific military objective; (b) which employ a method or means of combat which cannot be directed at a specific military objective; or (c) which employ a method on means of combat the effects of which cannot be limited as required by intentional humanitarian law; and consequently, in each such case, are of a nature to strike military objective and civilian objects without distinction. 7 Launching of an attack which may be expected to cause incidental loss to civilian life, injury to civilian, damage to civilian objects or a combination thereof would be excessive in relation to the concrete and direct military advantage anticipated, is prohibited. 8 Customary law study, Rules 15 -24. 9 Art 51(1) AP 1. 10 without any medical assistance and cure or be exposed to conditions contagious or infectious to them. 12 To close any loopholes, Additional Protocol 1 contains an extensive provision on the treatment of persons in the power of a party to the conflict. 13 Article 75 of the Additional Protocol 1 therefore constitutes a "safety net for human right" that is of inestimable value for their reason. It is of special interest, forming as it does the link between protection of human beings through international humanitarian law and the guarantees contained in human rights treaties. Since 1977 the "hardcore of human rights" has been more or less uniformly defined in the laws applying to war and peace.
Under Islamic law, the starting point of Islamic injunction relating to non -combatant's immunity is the verse of the Quran 14 which states:
" Fight Some other jurist argues that this command also includes prohibition of mutilation of the dead bodies of the enemy soldiers and maltreatment of the prisoners of war. 16 Some others Muslim Jurist 17 believed that the command also implies that Muslims should refrain from killing those who are not capable of fighting such as women, children old people, monks and other noncombatants. They relied on two grounds for their argument. Firstly, the word that occurs on the verse "Fight" which implies conflict between two or more people who activity engage in strife and not between one who is a combatant and one who is not a non -combatant.
Bukhari reports on the authority of Ibn Umar that at the time of the conquest of Mecca, when the Holy Prophet (SAW) found the dead body of woman in the battle field, he exclaimed, "Why was she killed? She was not fighting!" then he prohibited the killing of women and children. 18 Several other companions reported that the Prophet would not kill woman and children in wars and he prohibits his companion from killing women and children. 19 The famous tradition about the Holy Prophets (SAW) commandment to his commanders which form the basis of Islamic Jus in bello amongst others states: Umar, Uthman and Ali Khalid. B. Al Walid, the famous General of Islam was also reported to have given the same instruction to their subordinates. 22
The reason for the exclusion of women, children, peasants and tradesmen was their non combatant status. By way of Qiyas (analogy) in Islamic Jurisprudence, the rule can be extended to all classes of non combatants. Thus Islamic law did not confine itself to enumerating the kinds of non -combatants who are immune but by analogy this will apply to everyone who does not take part in war. 23 The majority of the jurists believes in the immunity of all those who do not take part in combat. 24 But they proved this immunity in different ways on the basis of their theories of interpretation.
The general command in the Quran which reads: "Then, when the sacred months have passed, slay the idolaters wherever ye find them, and take them (captive), and besiege them, and prepare for them each ambush. 25 has been qualified by the next verse which reads: "And if anyone of the idolators seekth thy protection, then protect him so that he may hear the word of Allah; and afterwards convey him to his place of safety. This is because they are a folk who know not. 26
The above verse therefore gives immunity to a class of non -Muslim; those seek protection from the Muslims. The conclusion of the Muslim jurist is that all classes of non combatants enjoy immunity from the effects of war.
Loss of Immunity of Non -Combatants
When individual take part or assist in actual combat, they lose their status of being noncombatants and become one of the aggressors. Hence it becomes legitimate to kill them during combat. In an age when there were no organized enemies, every adult male member of the community would take part in combat and hence would be considered a potential, if not actual, combatant.
On the other hand, women, children and the old though potentially non -combatants would be considered combatants only when they take part in actual combat. In modern time, however, every state has an organized and well trained army. Hence the presumption under Islamic Law about all civilian male and female is that they do not take part in combat. 27
The second instance in which civilian and non -combatants lose immunity is that of duress. Thus, the Prophet allowed night raids (necessity) on enemy even if there was a possibility that women and children could become targeted because they were in close vicinity to the combatants. 28 But again, "necessity" should be kept within its limits.
Muslim jurist have generally agreed on the issue that if the enemy uses non -combatant as a human shield to protect themselves and attack Muslims, then the non -combatants can be killed in the combat, even though these are Muslim women, children and prisoners of war. Then killing is allowed under the principle of necessity. 29 Muslim jurists further unanimously agree that there will be no compensation in material terms for the killing of non -combatant in such a situation. 30
PRISONERS OF WAR UNDER THE CONVENTIONAL INTERNATIONAL HUMANITARIAN LAW
The Prisoners of War Convention of 1929 had already ensured that it was forbidden to take measures of reprisals against prisoners of war. The Third Geneva Convention relating to the treatment of prisoners of war deals extensively with the plight of those taken captive in war, declaring that "Prisoner of war will at all times be treated humanely" 31 Prisoners of wars (POWs) are members of the armed forces of one of the parties to the conflict who fall with the hands of the adversary during an international armed conflict. They retain their legal status as members of the armed forces during their captivity an indicated externally by the fact that they are allowed to wear their uniforms, that they continue to be subordinate to their own officerswho are themselves prisoners of war and that at the end of hostilities they have to be returned to their own country without delay. It is moreover, explicitly stated that prisoners of war are not in the hands of individuals or military units, but are in the care of the adverse state, since it is the state, as a party to the Geneva Convention that is responsible for fulfilling its international obligation. 32 members of the armed forces include members of a resistance movement belonging to a party to the conflict who satisfy the following four requirements;
(i) They must be commanded by a person responsible for his subordinates; (ii) They must have a fixed distinctive sign which is recognizable at a distance (if they have no uniform of their own); (iii) They must carry arms openly; (iv) They must respect the law and customs of war. 33 Certain persons authorized to accompany the armed forces without belonging to them such as civilian members of ship and aircraft crew, war correspondents, though not those journalists who are to be treated as civilians under the rules of Protocol 1 are also to be treated as prisoners of war. 34
Also entitled to be treated as prisoners of war are members of the population who spontaneously take up arms to resist approaching enemy forces (Levee en masse). If however, there is any doubt about the status of a captured person, such doubt must be cleared up by a competent tribunal. 35
The Third Convention also known as "The POW'S Convention" regulates to the smallest detail the treatment of prisoners of war. 36 Besides, the repatriation of prisoners of war is adequately provided for. The following three categories are however distinguished;
(i) The severely wounded and sick must be repatriated directly and without any delay i.e. as soon as they are fit to travel. It is the duty of the mixed medical commissions to decide who will be repatriated. 37 ICRC delegation posses however, the necessary experience to carry out such repatriations at any time. (ii)
All prisoners of war must be released and repatriated without delay after the cessation of active hostilities. 38 (iii) The parties to the conflict should, without waiting for the war to end, repatriate prisoners of war on humanitarian grounds, possibly on a reciprocal basis i.e. by means of an exchange of prisoners. ICRC constantly tries to bring such agreements about. As a neutral intermediary between the parties, ICRC is always prepared to carryout repatriation and exchanges of prisoner of wars (POW's).
In accord with Article 118 of the Third Convention, prisoners of war cannot refuse repatriation to their own country and they must be so repatriated. However, in case of difficulty, when POWs refuse to be repatriated as happened during the Korean War, it is the role of the ICRC to determine objectively each prisoner will. In this respect, ICRC take part in the repatriation of POW's only if its delegates have really been able to verify that each prisoner's decision was freely made. Unjustifiable delay in the repatriation of prisoners of war is a grave breach of Protocol 1, 39 while release of a prisoner of war in parole is regarded as a chivalrous conduct. In accordance with this custom, instead of being interned, 41 POW's may be freed on parole by the detaining power and sent back to their own country, as condition that they have solemnly sworn no longer to take part in the fighting against the state that had captured them. Internment was therefore not practiced under classical Islamic Law; instead, enslaved people live with their new masters who took care of them. Detaining captives (after decision on options) is therefore private and not a state affair which is a measure departure from IHL. The general principle of Islamic law is that Prisoners of War (war captives) must be treated humanely. The Glorious Quran states the qualities of a righteous Muslim as follows: "And (they) feed with food the needy, wretch, the orphan and the captive, for love of him, (saying); we feed you, for the sake of Allah only. We wish for no reward nor thanks from you: Lo! We fear our Lord a day of frowning and of fate. 42
CLASSIFICATION OF PRISONERS OF WAR UNDER ISLAMIC INTERNATIONAL HUMANITARIAN LAW
The Holy Prophet (SAW) on the victory of Mecca gave these following imperatives: "Do not attack the injured person: Do not follow the one who leaves the battle field: and do not kill anyone who is captured". 43
Various Prophetic traditions emphasized good and human treatment of prisoners of wars. 44 Islamic Law allows preference in treatment and prohibits humiliation of the noble in aftermaths of war. This may depart from IHL in non-discrimination among captives but may agree with IHL in kind treatment based on POW status based on rank. In classical Islamic law, there was absence of unnecessary procedures for captives and things happen within minutes; there was no need to count, classify, debrief, etc and so it should be under IHL. 41 Internment is defined as the deprivation of liberty of a person that has been ordered by the executive branchnot the judiciary without criminal charges being brought against the internee. 
RIGHTS OF PRISONERS OF WAR UNDER ISLAMIC LAW The following rights inures in favour of Prisoners of War viz;
1. Rights during Arrest: When an enemy is captured, he should be informed of the reason of his capture (especially if not in the heat of battle and in the case of spies and allies). Right to be informed agrees with IHL. 2. A Prisoner of war has the right to remain in his religion and cannot be compelled to give it up. Today this principle refers to as freedom of religion. 3. Right to nourishment enough to make his health. Denying nourishment to the prisoner of war is counted as a major sin in Islam. Since a prisoner cannot provide for himself, it is incumbent upon his captor to provide for him since Islam places the needs of a prisoner of war on the same level as the needs of the poor and the orphan. Even though this is not a feature in the classical times because medicine was not advanced then, but nowadays, it's a necessity. It is prohibited to finish up a wounded enemy. Helping him is part of kindness. 4. He has a right to be clothed in dignity in a manner that is appropriate to his body station. It was reported that after the battle of Badr, prisoners of war were brought among them was Al -Abbas. He did not have a shirt on, so the Prophet (Peace be upon him) looked for a shirt for him. It turned out that a shirt of Abd Allah b. Ubayy was the right size, so the Holy Prophet (SAW) gave it to Al -Abbas to wear and compensated Abdullah with his own shirt. 45 5. Right to decent lodgings: whether they are in a prison cell or even a private home. 6. When families are taken together as prisoners of war, they have a right not to be separated. A mother should not be separate from her child, nor should that child be separated either. The Brother should not be separated either. The Prophet (SAW) said regarding captives: "Whoever separates a mother from her child will be separated from his own loved ones on the day of judgment" 46 Therefore Islamic law prohibits separating mothers from their children until they reach age of discernment/maturity, even if the mother agrees because it will harm the child. 7. Prisoners of war have a right not to be subjected to any abuse or torture. They cannot be abused on account of the fact that they were fighting against the Muslim. Islamic Law does not command us to punish them for this reason. Right not to be subjected to torture includes the prohibition against forcing them to sit/stand in the sun. For instance, Bani-Quraizahh, after defeat was put in the sun, the Prophet saw that and ordered their release from the sun, stating that "do not combine the heat of the sword (the just ended battle) and the heat of the sun. Islamic Law therefore agrees with IHL on the rights of POWs not be subjected to torture or medical experimentation and the protection against acts of violence, insults and public curiosity. 8. If not during the heat of battle, executing a POW by individuals is prohibited. 9. Mutilation is strongly prohibited. Mutilation is described by Islam as changing God's creation. For instance, at the battle of Uhud, bodies of Muslims including the Prophet's uncle were mutilated by the enemy and the Prophet and his followers vowed to do the same if they got the chance. However, following this, the Qur'ānic verse 47 on mutilation was revealed and the Prophet in return prohibited betrayal and mutilation. This instruction was then followed by Abu Bakr instructing follows to "beware of mutilation, because it is a sin and a disgusting act". 10. Right not to be humiliated. The women that will be taken as concubines shall not be touched until after a menstrual cycle and the pregnant until after birth. The master assumes paternity thereafter. 11. Right not to be stripped off naked, even corpses shall not be left naked, especially women. 12. To be respected and accorded dignity, kindness and sympathy. To this end, the Glorious Quran 48 states; "O Prophet! Say to the captives that are in your hands: "If Allah knows any good in your hearts, He will give you something better than what has been taken from you, and He will forgive you, and Allah is Oft-Forgiving, Most Merciful"
From the above, Allah mentions that there may be captives with good in their hearts and he will give them something better than what they were deprived of. Allah will forgive captives. Thence, captives are not a different species, aliens or some other creatures, they are like anybody else and should be treated so. The verse equally presupposes an end to slavery, because liberty is what is better than captivity thus prompting the government to carry out its duty of enquiring into issues relating to POWs and or Captives and release the deserving ones. 13. Equal treatment with citizens in terms of judicial procedure and rights in remedying grievances: he can sue anybody and can be sued in civil and criminal matters; his trial will also involve the known judicial principles of proof and he has the right to look for evidence and to present it. 14. Islamic law allows captives to send messages to their families especially as this will facilitate any lobby for their release or ransom. Islamic law does not contradict the IHL position on contact and correspondence. Particularly, Islamic Law does not object to the position of International Committee of the Red Cross (ICRC) 49 regarding contact between captives and their families and regarding information to the country of the captive of the captivity. 15. Captives have the right to marry for the satisfaction of their natural urge and to procreate and have progeny. 16. Captives are allowed to walk around, make friends, seek knowledge and even teach. An epitome of this was the case of the captives of Badr who had nothing to ransom themselves and their relatives were poor to present anything but were given an option that each captive teaches 10 children basic literacy for their freedom. 17. Captives are allowed to engage in businesses and their masters may agree with them on installment payments towards regaining their freedom.
The above are indeed fundament guarantees under Islamic International Humanitarian Law relating to Prisoners of War and thus Islamic Law has more elaborate provisions on this issue and the captives are more at liberty because there is no incarceration..
PUNISHMENTS AND BENEFITS FOR PRISONERS OF WAR UNDER ISLAMIC INTERNATIONAL HUMANITARIAN LAW AND CONVENTIONAL INTERNATIONAL
HUMANITARIAN LAW In Islam, there is a seemingly disagreement amongst Muslim jurist of the various school of thoughts regarding the punishments of prisoners of wars (POWs) in Islam. 50 Under Islamic Law, taking captives is legal in the Qur'an. The Qur'an provides:
"… And then tighten their bonds…" 51
By interpretation, it means that when the enemy is overpowered, the remainder (weak, trapped behind enemy lines, etc) will be captured: (tighten their bonds) which is a metaphor. After the cessation of warfare, a choice is conferred with regards those in bond. One may either act graciously towards them by setting them free without charge, or free them for a ransom that is required from them. However the factor that determines detention is the discretion of the Imam (head of state) and public policy (maslaha) plays important role in this.
Muslim jurist agree that the faith of prisoners of wars are left to the political authority to decide as he deems fit in the interest of the Muslim community. However, Muslim jurist diverge over the choices available to the Muslim state to terminate their captivity (i.e. to kill). According, to the majority of Muslim scholars, 52 the political authority has the following options, execution, enslavement, Mann (unconditional release) and "fida" (ransom or release after setting a condition or demanding a promise). 53 The Malikites added a further condition to this and that is imposition of Jizyah (Poll tax) on them. 54
The Hanafi jurist agree on execution, enslavement and setting captives free with the condition that they should pay Jizya but there is disagreement on ransom. However the Qur'an mentions the fate of POW's in the Qur'an which says; "Now when you meet (in war) those who are bent on denying the truth, smite their necks until you overcome them fully, and then tighten their bonds, but thereafter (set them free) either by an act of grace or against ransom, so that the burden of war may be lifted. Thus (shall it be). 56
The above verse therefore renders execution illegal and makes captivity a temporary affair that must lead to unconditional or conditional freedom, or freedom bought with ransom. 57 The political authority has the option of releasing prisoners against ransom or setting them free without any ransom. 58 This is supported by the instruction of the Prophet (PBUH) that he gave while conquering Mecca thus: "… Slay no wounded person, pursue no fugitive, execute no prisoner, and whosoever closes his door is safe" 59
Under Islamic Law, contractual, Suppliers and drivers are considered servants, they do not participate in hostilities and their killing is strictly prohibited. It is reported that when the Prophet (PBUH) saw the body of a slain woman amongst the dead at the battle of Hunayn, he asked, who killed her? The companion answered, she was killed by the forces of Khalid Ibn al-Walid". The prophet (PBUH) told one of them "Run to Khalid" Tell him the messenger of God forbids him to kill children, women, and servants. 66 The Prophet (PBUH) is also reported to have prohibited in the strongest possible words of the Arabic language the killing of women, and servants, "Never, never kill a woman or a servant". 67 Pardon is generally encouraged in Islamic Law and those who pardon are praised; the best pardon is the pardon of a POW 68 . IHL does not contradict this principle; Islamic law is wider and more humane. It is in the respect that it is argued that probably Al-Hassan b. Muhammad al-Tamimi struck a chord when he proclaimed that the companion of the Prophet (PBUH) were unanimous on the prohibition of the killing of POWs. 72 Those who are not pardoned conditionally may be released based on some consideration to wit; a. It may be prisoner swap, monies paid of other valuable thing offered. b. It may be a (civil) service.
